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ORDER

GREGORY, Chief Judge:

Petitioners seek an injunction halting all construction of the Atlantic Coast
Pipeline pending the issuance of a new Incidental Take Statement by the U.S. Fish and
Wildlife Service. This request comes after this Court previously vacated the original
Incidental Take Statement as arbitrary and capricious. Sierra Club v. United States Dep’t
of the Interior, 722 F. App’x 321, 322 (4th Cir. 2018). Since the vacatur, Intervenor-
Respondent Atlantic Coast Pipeline, LLC has ceased all activity that is likely to adversely
affect protected species, as determined by the Fish and Wildlife Service. Petitioners do
not dispute the fact that such activity has ceased and instead seek to enjoin the remaining
construction activities that either do not adversely affect the protected species or are not
likely to do so.

Petitioners’ several arguments for relief fall into four distinct and alternative
categories. First, they argue that issuing an injunction under the All Writs Act is
necessary to effectuate this Court’s prior decision by preserving the status quo until the
Fish and Wildlife Service issues a new Statement. Second, they argue that the Federal
Energy Regulatory Commission (FERC) is violating the Natural Gas Act and the
Endangered Species Act by allowing construction to continue in the absence of a valid
authorization from the Fish and Wildlife Service. Third, they argue that Atlantic Coast
Pipeline is violating FERC’s certificate of public convenience and necessity, which

conditioned pipeline construction on the receipt of all Federal authorizations, including
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that of the Fish and Wildlife Service. 161 FERC 1 61,042, Atlantic Coast Pipeline, Order
Issuing Certificates, at 146 (Oct. 13, 2017) (Condition 54). Finally, they argue that
Atlantic Coast Pipeline is violating the Endangered Species Act by committing
irretrievable resources to the pipeline project, which has the effect of foreclosing certain
reasonable alternatives for the Fish and Wildlife Service as it completes its consultation.
16 U.S.C. § 1536(d).

To the extent that Petitioners seek relief under the All Writs Act, we hold that such
extraordinary relief is not warranted at this time. To the extent that Petitioners seek
review of a FERC order for any violations of the Natural Gas Act or the Endangered
Species Act, Petitioners must proceed through the specific review process provided by
the Natural Gas Act. 15 U.S.C. § 717r(a)-(b). To the extent that Petitioners seek to
enforce the terms or conditions of an existing and valid FERC order, such claims must
originate in an appropriate district court. 15 U.S.C. § 717u. And finally, to the extent
that Petitioners allege a violation of the Endangered Species Act by Atlantic Coast
Pipeline, district courts remain the courts of original jurisdiction. 16 U.S.C. § 1540(c),

(g); 28 U.S.C. § 1331.

MOTION DENIED



